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OPINION
CALLAHAN, Circuit Judge:

Defendants-Appellants California Governor Schwarzeneg-
ger and California Attorney General Brown (the “State”)
appeal the district court’s grant of summary judgment in favor
of Plaintiffs-Appellees Video Software Dealers Association
and Entertainment Software Association (‘“Plaintiffs”), and
the denial of the State’s cross-motion for summary judgment.'
Plaintiffs filed suit for declaratory relief seeking to invalidate
newly-enacted California Civil Code sections 1746-1746.5
(the “Act”), which impose restrictions and a labeling require-
ment on the sale or rental of “violent video games” to minors,

"Plaintiffs are associations of companies that create, publish, distribute,
sell and/or rent video games, including games that would be potentially
regulated under the California statutory scheme at issue.
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on the grounds that the Act violates rights guaranteed by the
First and Fourteenth Amendments.?

We hold that the Act, as a presumptively invalid content-
based restriction on speech, is subject to strict scrutiny and
not the “variable obscenity” standard from Ginsberg v. New
York, 390 U.S. 629 (1968). Applying strict scrutiny, we hold
that the Act violates rights protected by the First Amendment
because the State has not demonstrated a compelling interest,
has not tailored the restriction to its alleged compelling inter-
est, and there exist less-restrictive means that would further
the State’s expressed interests. Additionally, we hold that the
Act’s labeling requirement is unconstitutionally compelled
speech under the First Amendment because it does not require
the disclosure of purely factual information; but compels the
carrying of the State’s controversial opinion. Accordingly, we
affirm the district court’s grant of summary judgment to
Plaintiffs and its denial of the State’s cross-motion. Because
we affirm the district court on these grounds, we do not reach
two of Plaintiffs’ challenges to the Act: first, that the language
of the Act is unconstitutionally vague, and, second, that the
Act violates Plaintiffs’ rights under the Equal Protection
Clause of the Fourteenth Amendment.

L

A.
On October 7, 2005, Governor Schwarzenegger signed into
law Assembly Bill 1179 (“AB 1179”), codified at Civil Code

§§ 1746-1746.5.° The Act states that “[a] person may not sell
or rent a video game that has been labeled as a violent video

2All references to “Civil Code” or “section 1746” refer to the California
Civil Code unless otherwise indicated.

3During the legislative session, A.B. 1179 had been “gutted” and
amended; the language in Assembly Bill 450 (“A.B. 450”) replaced the
original language in A.B. 1179.
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game to a minor.” Cal. Civ. Code § 1746.1(a).* Violators are
subject to a civil penalty of up to $1,000. Id. at § 1746.3.

Central to this appeal, the Act defines a “violent video
game” as follows:

(d)(1) “Violent video game” means a video game in
which the range of options available to a player
includes killing, maiming, dismembering, or sexu-
ally assaulting an image of a human being, if those
acts are depicted in the game in a manner that does
either of the following:

(A) Comes within all of the following descriptions:

(1) A reasonable person, considering the
game as a whole, would find appeals to a
deviant or morbid interest of minors.

(ii) It is patently offensive to prevailing
standards in the community as to what is
suitable for minors.

(iii) It causes the game, as a whole, to lack
serious literary, artistic, political, or scien-
tific value for minors.

(B) Enables the player to virtually inflict serious
injury upon images of human beings or characters
with substantially human characteristics in a manner
which is especially heinous, cruel, or depraved in

“The parties dispute whether the Act bans purchases or rentals by
minors who are accompanied by their parents. The Act does not speak to
whether there is an exception for sales to minors accompanied by a parent;
it states only that it does not apply “if the violent video game is sold or
rented to a minor by the minor’s parent, grandparent, aunt, uncle, or legal
guardian.” Cal. Civ. Code § 1746.1(c).
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that it involves torture or serious physical abuse to
the victim.

Id. at § 1746(d)(1).° Borrowing language from federal death
penalty jury instructions, the Act also defines the terms
“cruel,” “depraved,” “heinous,” and “serious physical abuse,”®
and states that “[p]ertinent factors in determining whether a

5The State concedes on appeal, consistent with the district court’s con-
clusion, that the altemmate definition of “violent video game” in section
1746(d)(1)(B) is unconstitutional because it “does not provide an excep-
tion for material that might have some redeeming value to minors . . ..”
The State’s contention that this section of the Act is severable based on
the severability clause contained in California Civil Code § 1746.5 is sub-
sequently addressed.

8Section 1746(d)(2) includes the following definitions:

(A) “Cruel” means that the player intends to virtually inflict a
high degree of pain by torture or serious physical abuse of the
victim in addition to killing the victim.

(B) “Depraved” means that the player relishes the virtual killing
or shows indifference to the suffering of the victim, as evidenced
by torture or serious physical abuse of the victim.

(C) “Heinous” means shockingly atrocious. For the killing
depicted in a video game to be heinous, it must involve additional
acts of torture or serious physical abuse of the victim as set apart
from other killings.

(D) “Serious physical abuse” means a significant or consider-
able amount of injury or damage to the victim’s body which
involves a substantial risk of death, unconsciousness, extreme
physical pain, substantial disfigurement, or substantial impair-
ment of the function of a bodily member, organ, or mental fac-
ulty. Serious physical abuse, unlike torture, does not require that
the victim be conscious of the abuse at the time it is inflicted.
However, the player must specifically intend the abuse apart from
the killing.

(E) “Torture” includes mental as well as physical abuse of the
victim. In either case, the virtual victim must be conscious of the
abuse at the time it is inflicted; and the player must specifically
intend to virtually inflict severe mental or physical pain or suffer-
ing upon the victim, apart from killing the victim.
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killing depicted in a video game is especially heinous, cruel,
or depraved include infliction of gratuitous violence upon the
victim beyond that necessary to commit the killing, needless
mutilation of the victim’s body, and helplessness of the victim.””
Id. at § 1746(d)(2)-(3).

The Act also imposes a labeling requirement. It requires
that each “violent video game” imported into or distributed in
California must “be labeled with a solid white ‘18’ outlined
in black,” which shall appear on the front face of the game’s
package and be “no less than 2 inches by 2 inches” in size.
Id. at § 1746.2.

A.B. 1179 states that the State of California has two com-
pelling interests that support the Act: (1) “preventing violent,
aggressive, and antisocial behavior”; and (2) “preventing psy-
chological or neurological harm to minors who play violent
video games.” A.B. 1179 also “finds and declares” that:

(a) Exposing minors to depictions of violence in
video games, including sexual and heinous violence,
makes those minors more likely to experience feel-
ings of aggression, to experience a reduction of
activity in the frontal lobes of the brain, and to
exhibit violent antisocial or aggressive behavior.

(b) Even minors who do not commit acts of vio-
lence suffer psychological harm from prolonged
exposure to violent video games.

The State included in the excerpts of record several hun-
dred pages of material on which the Legislature purportedly
relied in passing the Act. While many of the materials are
social science studies on the asserted impact of violent video

"Legislative materials in the record indicate that the Legislature used
these terms in the Act because they survived claims of unconstitutional
vagueness in United States v. Jones, 132 F.3d 232 (5th Cir. 1998).
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games on children, other documents are varied and include
legal analyses, general background papers, position papers,
etc. Dr. Craig Anderson, whose work is central to the State’s
arguments in this case, is listed as an author of roughly half
of the works included in the bibliography.

B.

The content of the video games potentially affected by the
Act is diverse. Some of the games to which the Act might
apply are unquestionably violent by everyday standards, digi-
tally depicting what most people would agree amounts to
murder, torture, or mutilation. For example, the State submit-
ted a videotape that contains several vignettes from the games
Grand Theft Auto: Vice City, Postal 2, and Duke Nukem 3D,
which demonstrate the myriad ways in which characters can
kill or injure victims or adversaries.® The record also contains
descriptions of several games, some of which are based on
popular novels or motion pictures, which are potentially cov-
ered by the Act. Many of these games have extensive plot
lines that involve or parallel historical events, mirror common
fictional plots, or place the player in a position to evaluate and
make moral choices.

The video game industry has in place a voluntary rating
system to provide consumers and retailers information about
video game content. The Entertainment Software Rating
Board (“ESRB”), an independent, self-regulated body estab-
lished by the Entertainment Software Association, rates the
content of video games that are voluntarily submitted. ESRB
assigns each game one of six age-specific ratings, ranging
from “Early Childhood” to “Adults Only.” It also assigns to

8We note that the State’s videotape contains heavily edited selections of
the violence that can be meted out, but does not include any context or
possible storyline within which the violence occurs.

%The age ratings include “EC” (Early Childhood), “E” (Everyone),
“E10+” (Everyone Ten and Older), “T” (Teen [13+]), “M” (Mature
[17+]), and “AO” (Adults Only [18+]).
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each game one of roughly thirty content descriptors, which
include “Animated Blood,” “Blood and Gore,” “Cartoon Vio-
lence,” “Crude Humor,” “Fantasy Violence,” “Intense Vio-
lence,” “Language,” “Suggestive Themes,” and ‘“Sexual
Violence.”

C.

On October 17, 2005, before the Act took effect, Plaintiffs
filed suit against the Governor, the Attorney General, and
three city and county defendants, all in their official capaci-
ties, for declaratory relief against the Act on the grounds that
it violated 42 U.S.C. § 1983 and the First and Fourteenth
Amendments. Plaintiffs argued that the Act unconstitutionally
restricted freedom of expression on its face based on content
regulation and the labeling requirement, was unconstitution-
ally vague, and violated equal protection.

The district court granted Plaintiffs’ motion for a prelimi-
nary injunction. Video Software Dealers Ass’n v. Schwar-
zenegger, 401 F. Supp. 2d 1034 (N.D. Cal. 2005).
Subsequently, the parties filed cross-motions for summary
judgment. The district court granted Plaintiffs’ motion and
denied the State’s cross-motion. See Video Software Dealers
Ass’n v. Schwarzenegger, No. C-05-04188, slip op. (N.D. Cal.
Aug. 6, 2007). The district court’s summary judgment order
invalidated the Act under strict scrutiny, and did not reach
Plaintiffs’ claims regarding vagueness, equal protection, or
the Act’s labeling requirement. The district court permanently
enjoined enforcement of the Act. The State timely appealed.

IL.

We review a grant of summary judgment de novo and must
“determine, viewing the evidence in the light most favorable
to the nonmoving party, whether there are any genuine issues
of material fact and whether the district court correctly
applied substantive law.” Ballen v. City of Redmond, 466 F.3d
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736, 741 (9th Cir. 2006) (citation and internal quotation
marks omitted). We draw all reasonable inferences supported
by the evidence in the nonmoving party’s favor. Id. We “may
affirm summary judgment on any ground supported by the
record.” Doran v. 7-Eleven, Inc., 524 F.3d 1034, 1039 n.3
(9th Cir. 2008).

HI.

[1] We first address Plaintiffs’ argument that the entire Act
should be invalidated based on the State’s concession on
appeal that the alternate definition of “violent video game”
found in section 1746(d)(1)(B) is unconstitutionally broad.
The State counters that the Act is saved by the severability
clause in Civil Code § 1746.5, which states: “The provisions
of this title are severable. If any provision of this title or its
application is held to be invalid, that invalidity shall not affect
other provisions or applications that can be given effect with-
out the invalid provision or application.” We hold that the Act
is not wholly invalid as a result of the State’s concession.

[2] We look to state law to determine the effect of the sev-
erability clause. Qwest Commc’ns Inc. v. City of Berkeley,
433 F.3d 1253, 1259 (9th Cir. 2006), overruled on other
grounds, Sprint Telephony PCS, L.P. v. County of San Diego,
543 F.3d 571 (9th Cir. 2008) (en banc). Under California law,
there is a general presumption in favor a statute’s constitu-
tionality. Ex parte Blaney, 184 P.2d 892, 900 (Cal. 1947)
(“[T]he general presumption of constitutionality, fortified by
the express statement of a severability clause, normally calls
for sustaining any valid portion of statute unconstitutional in
part.”). An invalid portion of a statute

can be severed if, and only if, it is “grammatically,
functionally and volitionally separable.” It is “gram-
matically” separable if it is “distinct” and “separate”
and, hence, “can be removed as a whole without
affecting the wording of any” of the measure’s
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“other provisions.” It is “functionally” separable if it
is not necessary to the measure’s operation and pur-
pose. And it is “volitionally” separable if it was not
of critical importance to the measure’s enactment.

Hotel Employees & Rest. Employees Int’l Union v. Davis, 981
P.2d 990, 1009 (Cal. 1999) (citations omitted); see also Jevne
v. Superior Court, 111 P.3d 954, 971 (Cal. 2005).

[3] Section 1746(d)(1)(B) is grammatically and function-
ally separable because, as an alternate definition of “violent
video game,” it can be removed from the Act without affect-
ing the wording or function of the Act’s other provisions.
Plaintiffs contend, however, that such a deletion does not
account for the phrase “does either of the following” in sec-
tion 1746(d)(1), which is the lead-in language to the alternate
definitions of *“violent video game,” and that retaining this
phrase results in a “conundrum and grammatical error.” Plain-
tiffs’ concerns are accounted for by the simultaneous deletion
of the phrase “does either of the following.” Although some
California cases speak in general terms of separability “as a
whole,” see, e.g., Jevne, 111 P.3d at 972, the California
Supreme Court has also evaluated grammatical and functional
separability with respect to whether the valid and invalid por-
tions of a statute or initiative can be “separated by paragraph,
sentence, clause, phrase, or even single words.” Santa Bar-
bara Sch. Dist. v. Superior Court of Santa Barbara County,
530 P.2d 605, 617 (Cal. 1975); see also Ex parte Blaney, 184
P.2d at 900; accord Schweitzer v. Westminster Invs., 69 Cal.
Rptr. 3d 472, 485 (Ct. App. 2007). Here, the phrase “does
either of the following” can be cleanly stricken without doing
violence to the rest of the Act or impermissibly reading into
the statute any exceptions or qualifications. See Fort v. Civ.
Serv. gomm 'n of Alameda County, 392 P.2d 385, 390 (Cal.
1964).

'Although not argued by the parties, we note that deleting Civil Code
§ 1746(d)(1)(B) also appears to require the deletion of sections 1746(d)(2)
and (d)(3)—which define when a violent act is “cruel,” “depraved,” or
“heinous,” or involves “serious physical abuse” or “torture”—because
these sections only relate to or explain section 1746(d)(1)(B).
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[4] Sections 1746(d)(1)(B), (d)(2), and (d)(3) are also voli-
tionally separable. We must ask whether the inclusion of these
sections was of critical importance to passage of the Act and
whether the Act “would have been adopted by the legislative
body had [it] foreseen the partial invalidation of the statute.”
Sonoma County Org. of Pub. Employees v. County of
Sonoma, 591 P.2d 1, 14 (Cal. 1979) (citation and internal quo-
tation marks omitted). Evidence in the record indicates that
the Legislature included sections 1746(d)(1)(B), (d)(2) and
(d)(3) in the Act with the express goal of avoiding the consti-
tutional pitfalls identified in Video Software Dealers Associa-
tion v. Maleng, 325 F. Supp. 2d 1180 (W.D. Wash. 2004). An
Assembly Judiciary Committee Mandatory Information
Worksheet to A.B. 450 and a Research Summary to A.B. 450
both indicate that these detailed definition sections were
included in the Act for the purpose of avoiding the result in
Maleng, where a Washington district court struck down a
2003 state statute, in part, because it was not narrowly tai-
lored. Further, the Assembly Third Reading to A.B. 450 also
discusses the tailoring issues in Maleng, and notes that the
Act “regulates the sale of only those games that contain the
most heinous, cruel or depraved acts of violence.” Nonethe-
less, the record does not persuade us that sections
1746(d)(1)(B), (d)(2) and (d)(3) were “critical” to the passage
of the Act. The fact that the Legislature included an alternate
definition for “violent video game” designed to help the Act
withstand a constitutional challenge does not necessarily indi-
cate that it would not have passed the Act but for the inclusion
of these sections. Accordingly, in light of California’s pre-
sumption in favor of retaining constitutional parts of statutes,
we conclude that the Act is not wholly invalid as a result of
the State’s concession.

IV.

[S] Our next task is to determine what level of scrutiny to
apply in reviewing the Act’s prohibitions. Existing case law
indicates that minors are entitled to a significant measure of
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First Amendment protections, that content-based regulations
are presumptively invalid and subject to strict scrutiny, and
that if less restrictive means for achieving a state’s compelling
interest are available, they must be used. The State’s argu-
ment on appeal, that we should not apply strict scrutiny and
instead should apply a “variable obscenity” standard from
Ginsberg v. New York, 390 U.S. 629 (1968), raises a question
of first impression in this circuit.

[6] The Supreme Court has stated that “minors are entitled
to a significant measure of First Amendment protection, and
only in relatively narrow and well-defined circumstances may
government bar public dissemination of protected materials to
them.” Erznoznik v. City of Jacksonville, 422 U.S. 205, 212-
13 (1975) (citations omitted). The State does not contest that
video games are a form of expression protected by the First
Amendment." See Interactive Digital Software Ass’n v. St.
Louis, 329 F.3d 954, 956-58 (8th Cir. 2003) (holding that “vi-
olent” video games are a protected form of speech); Maleng,
325 F. Supp. 2d at 1184-85 (same). It is also undisputed that
the Act seeks to restrict expression in video games based on
its content. See Ctr. for Bio-Ethical Reform, Inc. v. Los Ange-
les County Sheriff Dep’t, 533 F.3d 780, 787 (9th Cir. 2008)
(“[A] law is content-based if either the main purpose in enact-
ing it was to suppress or exalt speech of a certain content, or
it differentiates based on the content of speech on its face.”
(citation and internal quotation marks omitted)); Interactive
Digital Software Ass’n, 329 F.3d at 958 (holding that an ordi-
nance that applied to graphically violent video games was a
content-based restriction).

""The Supreme Court has not specifically commented on whether video
games contain expressive content protected under the First Amendment;
however, story-laden video games of the type potentially covered under
the Act are similar to movies, which the Court has long held are protected
expression notwithstanding their ability to entertain as well as inform. See,
e.g., Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02 (1952).























































